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As we speak, efforts are underway to initiate truth commissions and courts of
special jurisdiction in Colombia, Sri Lanka, and Tunisia. Mindful of the teachings from
the past, this online symposium reflects on experiences from past transitional justice
mechanisms that could contribute to the transitional justice systems being implemented in
these three countries.
As an opening to the symposium, I have been asked to introduce the readers to the
topic and share my reflections from a system of transitional justice that I know well. I
will briefly present the questions posed to the guest contributors to this symposium, and I
will then share my reflections on the experiences that could be learned from the
Extraordinary Chambers in the Courts of Cambodia, where I sat as a Judge.

A. The symposium and the Case Studies
Experts, jurists and practitioners who have experience in previous systems of
transitional justice were asked to answer a common line of inquiry in relation to the three
case studies of Colombia, Sri Lanka and Tunisia.2 To help readers navigate through the
pieces of the symposium, this is a brief introduction to the situation of each of the three
case studies:
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The following questions were presented to the guest contributors:
What is the right balance between flexibility and accountability in transitional justice
processes? How do choices of transitional justice mechanisms affect human rights and
democracy? And how can transitional justice institutions and advocates in fraught
political environments balance the needs of justice and the requirements of the Rome
Statute against political realities? What can human rights advocates and lawyers do to
advance the goals of truth, justice, and reconciliation in such contexts? What lessons
learned from past internationalized tribunals and truth commissions might apply to these
situations?

1. Description of the Case Study of Colombia
On November 24, 2016, the Colombian government reached a peace agreement
with the Revolutionary Armed Forces of Colombia – People’s Army (FARC-EP).3 The
agreement was approved by the Colombian Congress on November 30, 20164 in a
special procedure which the Constitutional Court declared constitutional on December
13, 2016.5 ICC Prosecutor Mme. Fatou Bensouda had previously labelled the closing of
the peace talks as a “historic achievement” and a “critical step towards ending this
protracted conflict during which numerous atrocities were allegedly committed by all
parties.”6
One of the sections of the agreement proposes a system of transitional justice
under the name “Holistic System for Truth, Justice, Reparation, and non-Repetition.”
This system is composed of three parts working “in an articulated and complementary
manner” 7 – (1) the Commission for the Elucidation of Truth, Coexistence, and
Non-Repetition; (2) the Special Unit for the Search for Disappeared Persons; and (3) the
Special Jurisdiction for Peace (SJP).8 The SJP will be composed of national judges who
will be advised by foreign jurists. There will be 38 national judges and 10 foreign jurists
in all chambers of the SJP.9 The committee in charge of appointing the foreign jurists
includes former President of the Inter-American Court of Human Rights, Judge Diego
García-Sayán, former Special Rapporteur on Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, Mr. Juan Méndez, and former Commissioner for
Human Rights of Council of Europe, Mr. Álvaro Gil-Robles.10 It has already selected the
national judges and is yet to appoint the foreign jurists.11
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2. Description of the Case Study of Sri Lanka
In 2015, six years after the end of the Sri Lankan Civil War, the United National
Party and the Sri Lanka Freedom Party, traditional political rivals, joined forces to form a
unity government.12 The government’s plan for pursuing justice and accountability was
first articulated by the Foreign Minister in an address to the Human Rights Council in
September 2015. The Foreign Minister explained that the Government was committed to
securing truth, justice, accountability, and reconciliation, and that it would create four
transitional justice mechanisms in pursuit of these goals: a Commission for Truth, Justice,
Reconciliation, and Non-recurrence; an Office of Missing Persons; a judicial mechanism
with a special counsel; and an Office for Reparations.13
These commitments were confirmed in a Human Rights Council resolution,
co-sponsored by Sri Lanka and adopted on October 1, 2015. 14 The Human Rights
Council expressly “[w]elcome[d] . . . the proposal by the Government to establish a
commission for truth, justice, reconciliation and non-recurrence, an office of missing
persons and an office for reparations.”15 The Council further “affirm[ed] that these
commitments, if implemented fully and credibly, will help to advance accountability for
serious crimes by all sides and to achieve reconciliation.”16
In January 2016, the government created the Consultation Task Force, composed
of members of civil society, to lead the process of national consultations on transitional
justice. 17 It also created Zonal Task Forces to conduct simultaneous regional
consultations.18 In January 2017, the Consultation Task Force released its final report.
3. Description of the Case Study of Tunisia
In January 2011, Tunisian president Zine al-Abidine Ben Ali had to step down
and flee the country.19 Immediately following the success of the uprising, Tunisian civil
society began to call for the implementation of a transitional justice mechanism as part of
the country’s democratic transition. A number of new transitional justice-focused
associations were formed, and a National Dialogue on Transitional Justice was launched
on April 14, 2012. 20 On December 15, 2013, Tunisia’s post-revolutionary National
12
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Constituent Assembly passed the Organic Law on Establishing and Organizing
Transitional Justice by a vote of 125-1.21 The law sets out a comprehensive approach to
addressing past human rights abuses and creates a Truth and Dignity Commission, a Fund
for the Dignity and Rehabilitation of Victims of Tyranny, and special chambers to hear
cases of human rights violations.22 The commitment to transitional justice was also
enshrined in the Tunisian Constitution of 2014.23
The Truth and Dignity Commission was formally launched in June 2014 by
then-President Mouncef Marzouki. 24 Its mandate covers human rights violations
committed between 1955 and December 2013, and is authorized to employ judicial and
non-judicial mechanisms to investigate gross human rights violations and provide
compensation and rehabilitation to victims.25 The Commission, which was given a
four-year deadline to complete its work, with the possibility of a one-year extension,26
soon began receiving testimonies of victims, and by the cut-off registration date of June
2016, it had received over 62 thousand submissions.27 The Commission held its first
public hearing November 17, 2016.28

B. My reflections from the Extraordinary Chambers in the Courts of
Cambodia (ECCC)
Probably the best takeaway from the ECCC is its widespread positive impact in
different fields, including the Cambodian judiciary and international humanitarian law, as
well as its impact on Cambodians themselves and the Asian community more generally.
Since its establishment, the ECCC, as a hybrid court, through the participation of the
Cambodian Judiciary in the ECCC proceedings, has enhanced the sense of involvement
of the Cambodian people in the court cases. And by collecting and exchanging
information on capacity needs, the ECCC has strengthened the national justice system
and its capacity. In this regard, the hybrid character of the ECCC and its international
jurisprudence have provided the most unique and valuable example of the
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implementation of transitional justice.29
1. Impacts on Domestic Court Proceedings
Considering the fact that the ECCC’s judicial procedure is very much connected
with the Cambodian judicial procedure, the ECCC's international jurisprudence must
have a domestic impact. In particular, such principles as admissibility of evidence,
credibility and assessment of evidence, transparency, party rights, standards for judicial
independence and impartiality have real application in the domestic courts regardless of
the nature of those proceedings. 30 The ECCC and many NGOs, for instance, have
already started many transitional justice projects for this purpose, and some of them are at
their final stages of implementing those outcomes into the Cambodian domestic system
with the cooperation of the relevant Cambodian authorities.31 International Judges and
staff members of the ECCC, moreover, have also achieved great transitional justice
outcomes not only by rendering decisions in the Court’s cases, but also by performing
personal outreach activities, such as attending seminars, giving special lectures or
connecting the Cambodian judiciary with the judiciaries of other countries.32 Therefore,
the domestic impact should always be a fundamental concern of any transitional justice
project.
Furthermore, the Pre-Trial Chamber (PTC) of the ECCC has produced a
meaningful decision in relation to the ECCC's character as a hybrid court. As conflicts or
disagreements arising from its hybrid character during judicial investigation are supposed
to be filed before the PTC, the PTC has faced many unique situations that other
UN-backed courts had never experienced before. And yet, the PTC has handled those
situations in accordance with the international standards and jurisprudence.33

2. Impacts on the jurisprudence of international humanitarian law (IHL)
At the outset, the ECCC's temporal jurisdiction is limited to a period between 1975 and
1979, which precedes the International Criminal Tribunal for the Former Yugoslavia
(ICTY) by more than a decade.34 For this reason, international jurisprudence from courts
whose jurisdiction starts much later, such as the ICTY, the International Criminal
Tribunal for Rwanda (ICTR), Special Court of Sierra Leone (SCSL), Special Tribunal for
29
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Lebanon (STL) and the International Criminal Court (ICC), is of limited relevance to the
ECCC in areas such as the interpretation of procedural matters or as the initial reference
point concerning customary international law. Thus, as the ECCC's decisions must be
based on the state of international law prior to 1975-1979 in determining legality and the
elements of the crimes, the International Military Tribunal’s Judgment, the Nuremberg
Subsequent Judgments, and the Tokyo Judgments have served as the primary body of law
upon which the ECCC may rely.
The ECCC's unique position to clarify the state of IHL prior to 1975-1979 has
resulted in certain landmark decisions challenging the jurisprudence of the ICTY and
other international courts. For example, the May 2010 Decision on Joint Criminal
Enterprise (JCE) by the Pre-Trial Chamber found that the third form of JCE violated the
principle of legality insofar as it was not customary international law prior to
1975-1979. 35 This kind of different perspective arising from a different timeframe
demonstrates the development of IHL by bridging the 50 years gap between the
post-World War II courts and the ICTY.
Moreover, the hybrid character of the ECCC has been an effective solution to
harmonize the criminal law of domestic legal systems and international jurisprudence of
IHL. An important point to note is that the lessons learned at the ECCC will assist the
ICC and future courts in selecting the aspects from diverse legal systems that better
advance the pursuit of justice in IHL. The ECCC, as a system whose criminal law is
modelled on French law, for instance, adds more civil law to the field of modern IHL in
comparison with the common law-based tribunals, such as the ICTY, ICTR and SCSL.
Thus, the ECCC also provides a bridge between the common law system and the civil
law system in the field of IHL.
3. Impacts on Cambodian People
As the ECCC is located in Cambodia where the crimes were committed,
Cambodian people, especially victims, are able to attend all the hearings and witness not
only the realization of justice but also the application of due process and the rule of law
over the whole court procedure.36 The Court has received more than 150,000 visitors for
the public hearings.37 In this regard, the ECCC works with local NGOs to ensure that
Cambodians from poor and rural villages are also able to attend hearings and learn about
the work of the Court.38 The number of Cambodians who “considered that justice would
be a likely positive impact of the ECCC” increased after the first trial from two to
thirty-seven percent.39 Furthermore, the ECCC is the first international court to allow
35
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victims to participate as full parties in the proceedings and has demonstrated that victims’
participation could be balanced with the rights of other parties.40
4. Impacts on Asia
As the only international tribunal established in Asia, the ECCC has shown vast
potential for transitional justice and development of the rule of law and human rights
throughout Asia. The legacy of the ECCC may enable the integrated and well-balanced
development of the rule of law and human rights protection in this region.
Furthermore, the transitional justice experience of the ECCC could be continuously and
systematically disseminated throughout Asia by establishing the Asian Court of Human
Rights. Given the immense population of Asia, the fast economic growth of Asian states,
and great enthusiasm of Asian people, it is now the right time to open up discussions for
the establishment of the Asian Court of Human Rights.41 During the discussion process,
Asian states will have the opportunity to share their experiences, and this could enable
Asian states to evaluate, compare and even improve their own human rights protection
systems.
C. Overall Reflection to Open this Symposium
In recent decades, the establishment of transitional justice institutions—such as
truth commissions as well as national, international or hybrid tribunals—has become a
regular occurrence following the end of armed conflicts or the fall of authoritarian
regimes. As long as systems of transitional justice address “unimaginable atrocities that
deeply shock the conscience of humanity,”42 we the peoples, as human beings, have the
duty and the right to demand accountability. We, however, shall defer to local efforts to
adjudicate atrocity crimes under domestic systems of justice.43 This will encourage local
efforts to reach peaceful settlements to armed conflicts and transitions into the rule of
law. This balance between accountability and peace is essential to the idea of transitional
justice addressed today in this symposium.
The Cambodian experience, as others discussed in this symposium, is one that
could serve as example for Colombia, Sri Lanka and Tunisia. In Cambodia, all members
of the ECCC and all the Cambodian people supporting the court have played a great role
in developing transitional justice in accordance with international standards, in spite of
the inherent challenges apparent in its hybrid character. These efforts and achievements
of the ECCC and its transitional justice outcome should not be overlooked.
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